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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K.R. Deka, A.J.S.  

Ref: G.R. Case No.292/13.   

State                      

-vs-  

Tabibur Rahman      .....Accused persons  

u/s-279/338/427 I.P.C.  

EVIDENCE RECORDED ON     : 02.05.15, 07.07.15, 21.08.15, 02.11.15, 

05.02.16, 02.06.16, 28.11.16, 03.10.17 & 20.12.17. 

ARGUMENTS HEARD ON :  08.02.18. 

JUDGEMENT DELIVERED ON :  21.02.18. 

ADVOCATES APPEARED: 

FOR the State  : Mr. A. Barman, A.P.P. 

FOR the Accused : Mr. A. K. Nath, Advocate. 

                            J U D G M E N T 

1.   The factual matrix of the prosecution case is that an F.I.R. was 

filed on 07.03.13 in Doulasal Out Post by informant Lalit Ch. Medhi against a 

driver of a tempo vehicle bearing Regd. No.AS 14 C 2522 alleging inter alia that 

on 24.02.13, at 6 pm, in the evening, informant's nephew Utpal Kalita was 

proceeding from Mukalmua towards Doulasal on a new bike. When he neared 
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Damdama Pathar, one tempo vehicle bearing Regd. No.AS 14 C 2522 hit his 

nephew's bike resulting in serious injuries to the latter. The injured was shifted to 

Mukalmua PHC, but his injuries were grievous, so, he was referred to GMCH for 

better treatment. Hence this case. 

2.   On receiving the case Doulasal Out Post forwarded the case to the 

Mukalmua PS. On receiving the same, the Mukalmua P.S. registered Mukalmua 

P.S. Case No.61/13 u/s-279/338 IPC and started investigation. On completion of 

investigation the I.O filed charge-sheet against the accused Tabibur Rahman u/s-

279/338/427 IPC. 

3.  In pursuance of the process issued the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-279/338/427 I.P.C 

and the particulars of the offences u/s-279/338/427 I.P.C. were read over and 

explained to the accused person and he was asked whether he will plead guilty 

of the offences charged or claimed to be tried. He had pleaded not guilty and 

claimed to be tried. 

4.  During the trial the prosecution side examined nine witnesses 

including the I.O. and M.O. The 313 Cr.P.C. statements of the accused person 

was of total denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.   

                 

               POINTS FOR DETERMINATION  
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 •      Whether the accused on 24.02.13 at 6.00 pm, in the evening, at 

Damdama Pathar on the PWD road under Mukalmua PS which is a public way, 

drove a tempo vehicle bearing Regd. No.AS 14 C 2522 in a manner so rash as to 

endanger human life and thereby committed an offence punishable u/s-279 

I.P.C. ? 

 •      Whether the accused on 24.02.13 at 6.00 pm, in the evening, at 

Damdama Pathar on the PWD road under Mukalmua PS caused grievous hurt to 

Utpal Kalita by colliding him, to wit so rashly as to endanger human life and 

thereby committed an offence punishable u/s-338 I.P.C. ? 

 •      Whether the accused on 24.02.13 at 6.00 pm, in the evening, at 

Damdama Pathar on the PWD road under Mukalmua PS  committed mischief 

causing loss or damage to vehicle bearing Regd. No.AS 01 BD 1545 to the 

amount more than Rs.100/- and thereby committed an offence punishable u/s-

427 I.P.C. ? 

     DISCUSSION, DECISION AND REASONS : 

6.       P.W.1 is Lalit Ch. Meghi, informant. He deposed that on 24.02.13, at 

6.30 pm, in the evening, he was in his pharmacy  in Bogler Chowk. He received 

an information over phone from his brother that his nephew Utpal Kalita had met 

with an accident at Damdama Pathar. At 7.30 pm, he met the injured in 

Mukalmua hospital while the injured was being shifted in an ambulance. He 

learnt that while his nephew was proceeding on a bike in his side, one tempo 

vehicle came from opposite direction hit his nephew from wrong side. The 

injured was referred to GMCH. Although he saw tempo vehicle in the police 

station, he does not remember much about the vehicle. As he was busy in the 

treatment of his nephew, there was delay in lodging the FIR. Ext.1 is the ejahar 

and Ext.1(1) is his signature. 
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7.         In his cross-examination, he stated that the place of occurrence is 

at a distance of 10/12 km away from his pharmacy. Mukalmua PS is near the 

Mukalmua PHC. He has not seen the incident. Police took his statements. 

8.        PW-2 is Md. Samsul Haque. He stated that he does not know the 

informant and the accused person. About 1½ -2 years ago, at 6/7 pm, in the 

evening, he was coming from Rampur chowk towards his house at Damdama 

Pathar. A bike rider was proceeding from Mukalmua towards Rampur on the left 

side of the road. One tempo vehicle was proceeding from Rampur side towards 

Mukalmua. Suddenly the tempo vehicle hit the bike rider. He stopped his bike and 

went near the injured. Locals also arrived after hearing the sound of the accident 

together. The injured was sent to Mukalmua medical in 108 ambulance. The 

injured sustained injuries in his hip, hands, legs from where there was bleeding. 

Thereafter, this witness left the place. 

9.         In his cross-examination, he deposed that police did not take his 

statements. He was proceeding behind the tempo vehicle. He cannot state for 

whose mistake the accident had occurred. It is not a fact that bike had hit the 

tempo vehicle while trying to overtake a winger. It is not a fact that he did not 

see the accident because he was in his house. It is not a fact that he falsely 

deposed. 

10.         PW-3 is Ghanashyam Baruah. This witness stated that he learnt 

that his co-worker has been injured in the accident. Thereafter, he went to 

Mukalmua medical and met the injured. He heard that the injured person's bike 

had collided with a tempo. The injured Utpal Choudhury was shifted to GMCH 

from Mukalmua hospital. 

11.         In his cross-examination, he stated that police did not take his 

statements. He has not seen the incident. 

12.         PW-4 is Md. Younus Ali. He stated that he does not know the 

informant and the accused person. One evening, in the year 2013, at 5.30 pm, 

he was sitting inside his house. He heard loud noise from road, outside and saw 

that a man had fallen nearby a pond and one bike was lying on the road. The 
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injured was shifted in 108 vehicle to hospital. 

13.         Defence declined to cross-examine this witness. 

14.         PW-5 is Md. Saiful Islam. He stated that about 2/3 years ago, in 

the evening, he was coming towards his house. He heard hue and cry coming 

from nearby. He went to the place of occurrence and saw that a man was lying 

on the road and one vehicle was beside him. The man was taken in 108 

ambulance to hospital. He heard that a tempo vehicle had caused the accident. 

15.         In his cross-examination, he deposed that police did not take his 

statements. He did not see the incident. 

16.         PW-6 is Dipak Harijan. He stated that about 3 years ago, at 4/4.30 

pm, in the evening, he was proceeding from Rampur towards Mukalmua in a 

tempo vehicle. A bike came from the north side of the road in speed hit the 

tempo. The bike rider fell down. Many persons gathered in the place of 

occurrence. The injured was taken to Mukalmua hospital in 108 ambulance. He 

neither knew the bike rider nor the tempo driver. 

17.         In his cross-examination, he admitted that the tempo vehicle was 

proceeding in his own side. There was no fault in the part of the tempo driver. 

18.         PW-7 is Dr. Safiquddin Ahmed, M.O. He deposed that on 24.02.13, 

at 6.45 pm, he examined one Utpal Kalita, son of Sri Bhagirath Kalita of village 

Dimu, PS- Koya under Dist. Kamrup, Rural in connection with Mukalmua PS Case 

No.61/13 in Mukalmua PHC. The patient was escorted by Homeguard Habibar 

Rahman. On examination, he found the following- 

I)   Lacerated injury sized 10 x 5 x 2 cm over right knee. 

ii)  Pain tenderness over right ankle and anterior part of right sole. 

Iii)  Pain tenderness over right hip. Movement restricted. 

The patient was in serious condition, so, he was referred to GMCH for better 

treatment. The age of the injury is approximately one hour. Ext.3-A is the injury 

report and Ext.3-A(1) is his signature. 
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19.        In his cross-examination, he deposed that after giving the 

preliminary treatment, the patient was referred to GMCH. 

20.       PW-8 is Uttam Barman, I.O. He stated that on 07.03.13 he was 

working in the Doulasal Out Post as Attached Officer. On that day, the ejahar filed 

by Lalit Ch. Medhi  was received in the Out Post and entered as GDE No.122 

dated 07.03.13 and forwarded the same to Mukalmua PS for registration. He was 

given the task of investigation. He went to the place of occurrence which is a 

PWD road. He found the bike and the tempo in the place of occurrence. He 

recorded the statements of the witnesses present. He drew the sketch map. The 

injured was immediately shifted to Mukalmua hospital. He seized the bike and 

the tempo. He learnt that the injured was referred to GMCH. He collected the 

Injury report of the victim. Ext.2 is the seizure list by which the tempo was seized 

and Ext.2(2) is his signature. Ext.3 is the seizure list by which the motorcycle was 

seized and Ext.3(1) is his signature. The accused came to the police station. He 

was questioned and allowed to go on bail. Upon completion of investigation, he 

filed charge-sheet against the accused u/s-279/338/427 IPC. Ext.4 is the charge-

sheet and Ext.4(1) is his signature. 

21.         In his cross-examination, he deposed that prior to filing of the 

ejahar, GD entry No.421 dated 24.02.13 was received. The investigation was 

conducted on the basis of the GD entry. In the charge-sheet, he did not show the 

MVI as witness. There are houses near the place of occurrence. He took their 

statements. He took the statements of the injured in the police station. The 

ejahar was filed after a month of the incident. It is not a fact that he did not 

investigate the case properly. 

22.         PW-9 is Utpal Kalita, victim. He deposed that he knew the 

informant, he does not know the accused. On 24.02.13, at 6.00 pm, in the 

evening, he was proceeding from Doulasal towards Mukalmua on his bike. When 

he reached Damdama Pathar, one tempo vehicle bearing Regd. No.AS 14 C 2522 

came in speed and hit his bike. He was thrown at a distance and he fell down 

and became unconsciousness. He was taken to Mukalmua medical, thereafter 

referred to GMCH. His hip joint was broken in the result of the accident. He also 
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sustained injury on his knee. Informant is his maternal uncle. 

23.         In his cross-examination, he deposed that his statements were 

recorded after 2 days in GMCH. It is not a fact that he did not state before the 

I.O that AS 14 C 2522 tempo vehicle hit him. It is not a fact that he was talking 

in his mobile phone while driving the bike and himself hit the tempo. It is not a 

fact that the accident occurred due to his fault. He has filed MACT case. It is not 

a fact that the tempo vehicle was not driven in speed. . 

24.        These are the materials on record. 

25.       From perusal of the evidence of PW-1, it is found that he is a 

reported witness. His evidence is silent regarding seeing the accused 

person in the police station. As he is not a direct witness, the prosecution 

cannot derive any help from his evidence. PW-2 Samsul Haque is an eye 

witness of the incident. He stated that he saw the tempo vehicle hitting 

the bike as he was proceeding behind the tempo vehicle, but he stated 

specifically that he is unable to state for whose fault the accident had 

occurred. Therefore, PW-2 has not directly implicated the tempo driver. 

Further he has not recognized the accused person due to which his 

evidence is also not helpful to the prosecution case. PW-3 is Ghanashyam 

Baruah. This witness is also a reported witness. PW-4 Md. Younus Ali 

whose house is near the site of the accident did not directly see the 

incident, but he only visited the place of occurrence after the accident had 

occurred. PW-5 is Saiful Islam has also not seen the incident and he went 

to the place of occurrence after the accident had occurred. PW-6 Dipak 

Harijan was a passenger of the tempo vehicle. He has however implicated 

the bike rider for having caused the accident and not the tempo driver. 

Hence, his evidence is also not any help of the prosecution case. PW-7 

M.O. and PW-8 I.O. are formal witness. Now, let us come to the star 

witness i.e. the victim himself who has deposed as PW-9. The victim like 

other witnesses has firstly not identified the accused as the driver of the 
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tempo vehicle which caused the accident. Although he stated that the 

tempo vehicle has hit him from the opposite side after being driven in 

speed. There is nothing in his evidence to connect the accused as the 

driver of the tempo which caused the accident. 

26.   The prosecution case has to stand on its own legs. The 

prosecution side in a case of rash and negligent driving should be able to identify 

the driver of the vehicle which caused the accident. There should be no 

ambiguity in identifying the driver of the vehicle which caused the accident. In 

the instant case none of the witness deposed that accused Tabibur Rahman was 

driving the vehicle during the accident. The elements of the testimony of the 

witnesses is not clear and cogent whether the vehicle bearing registration No.AS 

14 C 2522 was driven in rash and negligent manner by the accused as a 

consequences of which the accident occurred. 

27.  In the instant case the prosecution has not been able to place 

before the court creditable and convincing evidence to show the involvement of 

the accused in the commission of the offences charged with to justify a 

conviction. 

28.  The court cannot form an opinion on mere conjectural hypothesis 

and fix liability on the accused without the offences being proved beyond all 

reasonable doubt. 

29.  In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Tabibur Rahman is 

acquitted of the offences u/s-279/338/427 I.P.C. and he is set at liberty forthwith. 

30.  Bail bonds will stand cancelled after six months. 

31.  Judgment is written in separate sheets and delivered in open 

court. 

   Given under my hand and seal of this court on this the 21st day of 

February, 2018 

 



G.R. Case No.292/13 

 

Page No.9 

                                                         (Smti. K.R. Deka) 

                                                      Chief Judicial Magistrate, Nalbari. 

 

 

 Dictated and corrected by me 

   

 

       (Smti. K. R. Deka) 

Chief Judicial Magistrate, Nalbari. 

 

 

 

 

 

 

 

 

 

 

 

 

 

A P P E N D I X 

 

Witnesses for the prosecution 

PW-1    Sri Lalit Ch. Medhi, informant. 

PW-2    Samsul Haque. 

PW-3    Ganashyam Baruah. 

PW-4   Younus Ali. 

PW-5    Md. Saiful Ali. 

PW-6    Sri Dipak Harijan. 
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PW-7    M.O. Dr. Safiquddin Ahmed. 

PW-8    I.O. Uttam Barman, ASI. 

PW-7    Sri Utpal Kalita, victim. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1  Ejahar. 

Ext 1(1) Signature of informant Lalit Ch. Medhi. 

Ext.2  Seizure list. 

Ext 2(1) Signature of witness Samsul Haque. 

Ext 2(2) Signature of I.O Uttam Barman. 

Ext.3  Seizure list. 

Ext 3(1) Signature of I.O  Uttam Barman. 

Ext.3-A Medical report. 

Ext 3-A(1) Signature of M.O  Dr. Safiquddin Ahmed. 

Ext.4  Charge-sheet. 

Ext 4(1) Signature of I.O Uttam Barman. 

 

Defence Exhibits 

None 

 

                                                        (Smti. K.R. Deka) 

                                                   Chief Judicial Magistrate, Nalbari 


